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INTRODUCTION

Almost a century ago, Justice Holmes pointed out that, "[T]he rule is
well settled that as between two possible interpretations of a statute, by
one of which it would be unconstitutional and by the other valid, our
plain duty is to adopt that which will save the Act."1 In National
*
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acknowledge the work of Dennis Lagace, Research Assistant. Mr. Lagace's research was funded
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1. See Nat'l Fed'n oflndep. Bus. v. Sebelius, 132 S. Ct. 2566, 2594 (2012).
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Federation of Independent Business v. Sebelius, Justice Roberts
seemingly has heeded Justice Holmes's call of duty in earnest. 2 Relying
on the taxing power, the Roberts Court upheld the ability of Congress to
impose a federal tax on those individuals who opt not to be insured
under an acceptable health insurance plan as defined under the Patient
Protection and Affordable Care Act (PPACA). 3 In what is arguably one
of the most anticipated decisions in decades, Justice Roberts has
carefully crafted a majority opinion that, on the one hand strikes down
as an unconstitutional exercise of power under the Commerce Clause,
Congress's mandate that all eligible individuals purchase health
insurance as required by the PPACA, but on the other hand upholds a
federal tax on the failure to comply with that individual mandate.4
Has the Roberts Court used the taxing power to expand the reach of
the federal government beyond previously recognized limits?
Recognizing the role that taxation has played as a revenue-raiser, a
shaper of social policy, and a regulator of activities, Part I concludes
that the Roberts decision, although in the realm of unchartered territory,
is not an indefensible stretch. Rather, this is simply another use by
Congress of the taxing power as a stick to regulate individual behavior.
Part II explores the details of the tax imposed on a failure to comply
with the mandate. Using the Massachusetts healthcare experience with
an individual mandate as a reference point, the likelihood that this tax
will bring about the desired goal of near universal healthcare coverage
is then considered. Part III explores whether the current tax as codified
in Section 5000A has the necessary teeth to significantly influence
individual behavior given the lack of administrative remedies at the
disposal of the Internal Revenue Service (I.R.S.) to enforce payment of
the tax.
I. THE TAXING POWER

The early untenable economic system of government created under
the Articles of Confederation at the close of the Revolutionary War
forced the government to rely, in part, on the voluntary monetary
contributions of its citizens. 5 The government's need for a steady
revenue stream and the corresponding need for the government to be
able to use its authority to enforce the collection of taxes soon became

2.
3.

See id. at 2580-82.
See id. at 2582-84.

4. Id.
5. ALPHEUS T. MASON & WILLIAM M. BEANY, AMERICAN CONSTITUTIONAL LAW:
INTRODUCTORY ESSAYS AND SELECTED CASES 263 (3d ed. 1964).
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apparent. 6 "Therefore, it is not surprising that, although members of the
Federal [Constitutional] Convention were sharply divided on many
issues, they were almost unanimous on their insistence that Congress
should have the broad power to tax." 7 Article I, section 8, therefore
grants to Congress, the"Power to lay and collect Taxes, Duties, Imposts,
and Excises, to pay the Debts and provide for the common Defense and
General Welfare of the United States; but all Duties, Imposts, and
Excises shall be uniform throughout the United States." 8
While the statutory language clearly authorizes Congress to impose
taxes broadly for the general welfare, the limits on this power to tax are
less certain. The statutory language itself does not impose any
limitations on the extent to which Congress may use this power to lay
and collect taxes, except for those limitations specifically addressed in
Article I, section 9.9 Any other limitations on the power to tax have
been imposed by judicial action. An interesting question, and that which
has most recently been addressed by the Supreme Court in National
Federation of Independent Business v. Sebelius,10 is to what extent
Congress is able to use the taxing power to accomplish goals that are
outside of its power to regulate through the Commerce Clause. To
answer this question it is necessary to briefly review both the history of
how the taxing power has been utilized and the judicial reactions to
congressional exercise of that taxing power.
A. Imposition of Federal Taxes
Taxes on commodities such as alcohol and sugar were not
uncommon in the British Empire. Therefore, excise taxes were not
unique to the newly formed American system of government. As
indicated in Table 1-1, by the time of the Civil War, taxes were imposed
on a broad array of commodities and services. To help fund the war a
temporary income tax was introduced and used as an emergency
revenue measure in 1861.11

6. See id.
7. Id.
8. U.S. CONST. art. I, § 8, cl.1.
9. Article I, section 9 provides, inter alia, that no one state's ports can be given
preference over those of another state, and prohibits a tax on exports. MASON & BEANY, supra
note 5, at 264.
10.
11.

See Nat'lFed'n ofindep. Bus., 132 S. Ct. at 2594-600.
JEROLD L. WALTMAN, POLITICAL ORIGINS OF THE U.S. INCOME TAx 3 (1985).
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12

First Era 179i-1 802
Enacted: 1791 Abolished: 1802
Excise taxes on distilled spirits,' 3 carriages, refined sugar, snuff,
property sold at auction, snuff mills, legal instruments, and bonds.
Enacted: 1798 Abolished: 1802
Direct taxes on real property.

Second Era 1813-181814
Enacted: 1813 Abolished: 1816
Excise taxes on refined sugar, carriages, distillers, and sales at auction.
License tax on retail liquor dealers and retailers of foreign merchandise,
bank notes, and legal instruments.
Enacted: 1814 Abolished: 1817
Excise taxes on distilled spirits, manufactured articles, and household
furniture.
Enacted: 1815 Abolished: 1816

Excise taxes on watches, gold, silver, and plated ware and jewelry.
Civil War Era 1861-1871
Enacted: 1861 Income Tax Abolished: 1871
Direct tax of $20 million was apportioned among the states, and income
tax was imposed, and customs duties on certain imports were also
increased. Taxes on distilled spirits, ale, beer, and other similar fermented
liquors. License taxes on trade, vocations, and occupations were imposed.
Ad valorem duties on manufacture and the products of various kinds were
imposed including cotton, tobacco, cigars, and cigarettes. Taxes were
imposed on auction sales, carriages, yachts, billet tables, cattle, hogs, and
sheep slaughtered for sale. Taxes were also imposed on the gross receipts of
railroads, steamboats, and ferry boats, and on surplus amounts accumulated
by banks, trust companies, savings institutions, and insurance companies.
Income duties were imposed on incomes received by individuals in excess
of $600. Stamp duties were imposed on various documents, perfumes,
cosmetics, and playing cards.

12.
13.

ROBERT M. WILLAN, INCOME TAXES: CONCISE HISTORY AND PRIMER, at iii-vii (1994).
ROBERT W. COAKLEY, THE ROLE OF FEDERAL MILITARY FORCES IN DOMESTIC

DISORDERS 26-28 (1996). The Whiskey Rebellion in 1794 in western Pennsylvania resulted
from the imposition of this tax. This event was significant as it made clear the power of the
federal government to enforce its laws.
14. See WILLAN, supra note 12, at iv-v. These taxes resulted from a need for revenue to
fund the War of 1812.
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When Congress first established the concept of net income taxes in
1861, it permitted deductions for items such as state and local taxes
paid, mortgage interest and insurance paid by property owners, and
residential rental payments. 15 Congress also provided for a personal or
family exemption. The tax return for 1863 described the exemption as
"being the amount fixed by law as an estimated commutation for the
expenses of maintaining a family."' 6 Although the temporary income
tax was repealed after the War ended, the rapid pace of industrialization
in the later years of the 1800s changed the face of American society as
new social classes and movements and new political ideals developed;
these created new revenue demands.' 7 In response to this need for
revenue, the first modem income tax was enacted in 1894. It was struck
down as unconstitutional by the Supreme Court the following year in
Pollock v. The Farmers Loan and Trust Company.'8 Although the first
permanent income tax was struck down by the Court in Pollock, the
need for a federal income tax persisted and the notion of an income tax
based on the ability to pay was one of the key arguments that ultimately
led to the adoption of the 16th Amendment.19
A variety of factors influence congressional decisions regarding tax
legislation. Included among these are concerns of horizontal equity,
neutrality, efficiency, and political feasibility. 2 Tax fairness, or ability
to pay, is also one of the factors that influence Congress when enacting
tax legislation.2 1 At certain times in our nation's history, taxes have
been driven by needs that arise during a national crisis such as taxes
enacted to finance war efforts. Taxes may be dictated by administrative
concerns. 22 Taxes may be used to further fiscal policy, such as to
accelerate economic recovery from recession. Take as examples the
federal tax rebate checks2 3 provided to many taxpayers to encourage
spending and the increase in the amount accelerated depreciation
allowed on newly acquired assets. 24 Both policies passed in 2008 and
15.
16.

Id.at vi.
Id.at vii.

17. WALTMAN, supra note 11, at 3.
18. Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429 (1895).
19. WILLAN, supra note 12, at 1.
20. Nancy E. Shurtz, Symposium: Critical Tax Theory: Still Not Taken Seriously, 76
N.C.L. REV. 1837, 1843 (1998).
21. WILLAN, supra note 12, at 140-43.

22. Consider, for example, the standard deduction added to the Internal Revenue Code
(I.R.C.) in 1944 to reduce the burden of claiming itemized deductions and simplify the
administration of the income tax system. See id. at 36.
23.

Economic Stimulus Act of 2008, Pub. L. No. 110-185, § 101, 122 Stat. 613 (2008).

Rebates were $300 per individual or $600 for those married filing jointly and began to phase out
for adjusted gross income amounts over $75,000.
24. To assist small businesses, 26 U.S.C. § 179 increased the deduction available for
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were designed to help spur the country out of economic recession.
Lastly, of course, tax legislation has been driven by social policy
and
25
activities.
of
array
broad
a
discourage
or
encourage
to
desire
the
B. Using the Taxing Power to Influence Individual Behavior
"Taxation forever has been and always will be a subject of acute
political controversy." 26 While the tax system may have originated as a
revenue-raising system, there is no question that this taxing power has
been used to shape individual behavior since its inception.
Most economists argue that the tax system ought to be restricted to
the function of raising revenue. A plethora of other segments of society,
however, see the tax system as an ideal way to encourage or discourage
27
people to do or not to do whatever it is they want done or not done.
1. Encouraging Behavior
The revenue laws provide for a broad variety of deductions, some of
which were put in place as early as 1913 with the passage of the 16th
Amendment.
The basic justification for Itemized Deductions rests on the major
argument for adoption of the 16th Amendment permitting an
income tax, i.e. "that the tax upon incomes is levied according to
ability to pay." The only reasonable interpretation of this
argument is that it refers to a tax based not only on amount
28 of
income but also on income which reflects an "ability to pay."
In addition to concern with ability to pay, various provisions of the
tax laws are utilized to encourage socially desirable policy goals. This is
evidenced, for example, in the favorable tax treatment provided to
encourage homeownership, charitable giving, and adoption.
Homeownership. The internal revenue laws encourage home
ownership through the itemized deductions for mortgage interest 29 and
state and local property taxes, 30 and through the exclusion from income
of a certain amount of gain realized on the sale of a personal
assets after 2007 and before 2010 to $250,000 from the previous limit of $128,000.
25. WILLAN, supra note 12, at 142.
26.
27.
28.

WALTMAN, supra note 11, at 3.
Id. at 13.
WILLAN, supra note 12, at 114.

29. 26 U.S.C. § 163 (2006). This statute permits a deduction for mortgage interest paid
on a personal residence.
30. 26 U.S.C. § 164(a)(1) (2006) permits a deduction for state, local, and foreign real
property taxes.

2012]

THE ROBERTS COURT: USING THE TAXING POWER TO SHAPE INDIVIDUAL BEHAVIOR

351

residence. 3 1 When Congress began enacting the Civil War taxes in
1861, it established the concept of net income taxes by allowing
offsetting deductions to income for items such as mortgage interest,
insurance payments made by property owners, residential rental
payments, and state and local taxes.32 While it appears that initially
these favorable homeownership provisions were grounded in the
"ability to pay" concept, the desirability of these provisions favoring
homeownership as a matter of social policy is undeniable.
Homeownership is an investment by the homeowner, and the buildup of
equity helps to achieve the governmental goal of encouraging personal
savings.33 Additionally, homeowners are more likely to be engaged in
their community; they34are more likely to vote and to work toward
solving local problems.
At one point in the 1960s, Treasury proposed repealing the mortgage
interest deduction. However, economic realities prevailed and the
deduction stayed in place when the federal housing administration
determined that eliminating the deduction would directly impact and
tighten the mortgage requirements by lenders since lenders regarded tax
refunds (resulting in part from the itemized deductions associated with
homeownership) as a source of funds available for the borrower. 35 "The
preferential treatment afforded home mortgage interest partially reflects
political reality: the average taxpayer has become accustomed to
deducting mortgage interest
36 and likely would be outraged if Congress
deduction."
the
eliminated
Charitable Contributions. First put in place as part of the War
Revenue Act of 1917, the charitable contribution deduction allows a
deduction for contributions made to qualifying organizations.37 This
was put into place to help ensure that the recently enacted income tax
would not negatively impact charitable donations. "Legislative history
31. This provision was enacted in 1951 initially as a deferral of a portion of gain for
persons over age 65. Currently, the Internal Revenue Code provides for the exclusion of
$250,000 ($500,000 if married filing jointly) of gain from the sale of a personal residence every
two years. 26 U.S.C. § 121.
32. WILLAN, supra note 12.
33. Mark A. Snider, The Suburban Advantage: Are the Tax Benefits of Homeownership
Defensible?, 32 N. KY. L. REv. 157, 173-74 (2005).
34. Roberta F. Mann, The (Not So) Little House on the Prairie: The Hidden Costs of the
Home Mortgage Interest Deduction, 32 ARIZ. ST. L.J. 1347, 1354 (2000).
35. WILLAN, supra note 12, at 122.
36. Joseph A. Snoe,
y Home, *y Debt: Remodeling the Home Mortgage Interest
Deduction, 80 Ky. L.J. 431, 433 (1992).

37.

The amount of the deduction was initially capped at 15% of income. This limit has

undergone various iterations. Currently 26 U.S.C. § 170 permits a deduction of up to 50% of

adjusted gross income, but this may be reduced to 20% or 30% for certain contributions.
38.

Mark P. Gergen, The Casefor a Charitable ContributionDeduction, 74 VA. L. REv.

1393, 1396 (1988) (citing statement of Senator Hollis, 55 CONG. REc. 6,728 (1917)).
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on the passage of the charitable contribution deduction is typically
sparse, but excerpts from the floor debate reveal Congress's belief that
the steeper tax rates would reduce funds donated to needy schools,
hospitals, churches, and other charitable organizations., 39 As a social
policy, encouraging contributions to charitable organizations helps
relieve the government of some of the burden of addressing economic
and societal problems. 40 Allowing the deduction provides a voice to the
individual taxpayer, giving the taxpayer a role in deciding which
organizations to support, and thus promotes both the general welfare
and pluralism.41
Adoption. An adoption credit was added to the tax code in 1996 to
encourage adoptions, especially the adoption of special needs children
and those in foster care. 2 The amount of the credit was later increased
"in recognition of the detrimental effects that prolonged periods in
foster care may have on foster children and society. '43 While the credit
has been increasingly utilized since its inception, data regarding use of
the credit has suggested that the credit has not necessarily specifically
promoted adoptions of children in the foster care system. 4VThose in the
lower income brackets are more likely than those in the high income
brackets to adopt children from the foster care system,45 but those in the
lower brackets are also less likely to benefit from a non-refundable
credit. 46 To address this disparity, the PPACA made two temporary
changes to the adoption credit. For 2010 and 2011, the amount of the
credit was increased.47 The credit was also made refundable allowing
would not otherwise be able to
those in the lower income brackets who
48
so.
do
to
credit,
the
of
all
or
some
use
39. David E. Pozen, Remapping the CharitableDeduction, 39 CONN. L. REV. 531 n.23
(2006) (citing James J. Fishman & Stephen Schwarz, Taxation of Nonprofit Organizations:
Cases and Materials68, 672 n.23 (2003)).
40. Eric M. Zolt, Tax Deductions for Charitable Contributions: Domestic Activities,
ForeignActivities, or None of the Above, 63 HASTINGS L.J. 361, 362 (2012).
41. WILLAN, supra note 12, at 115 (citing legislative history of Revenue Act of 1938, 52
Stat. 447).
42. Leah Carson Kanoy, The Effectiveness of the Internal Revenue Code's Adoption
Credit: Fosteringthe Nation's Future?, 21 U. FLA. J.L. & PUB. POL'Y 201, 205 (2010). At the
time the nonrefundable credit was $6,000 for special needs children and $5,000 for children
other than those with special needs. Id.
43. Id. at 204.
44. Id.at 211 (citing Rob Geen, Child Trends, The Adoption Credit: Is it an Effective
Approach to Promote FosterCare Adoption?, 1, 5 (2007), available at http://www.childtrends.

org/Files/ChildTrends-2007 08_07 RB AdoptionTaxCredit.pdf).
45. Id. at 212.
46. Id. at213.
47. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 10909, 124 Stat.
119 (2010).
48. In 2011 the amount of the refundable credit was $13,360. Beginning in 2012, the tax
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2. Discouraging Behavior
Just as internal revenue laws are utilized to encourage certain

actions, in a like manner, revenue laws are also used to discourage
certain behaviors. Consider for example the disallowance of a deduction
for bribes paid in the course of doing business4 9 and the penalty for
early withdrawal of funds from a 401K or an IRA. 50 Also utilized are
federal
the so-called "sin taxes," often imposed by the states and/or
5 the
alcohol, 52
government, on items such as tobacco products, '
ammunition,53 and indoor tanning54 to discourage behavior that is
deemed socially undesirable. Most recently, in response to the
alarmingly high obesity rates, 55 some experts have suggested imposing
higher rates of tax on "junk food" to encourage people to make healthy
food choices.56 The concept of food taxes, first introduced by Kelly
credit is once again a nonrefundable credit and the amount has decreased to $12,650. I.R.S. Pub.
505, 2012 WL 788035.
49. 26 U.S.C. § 162(c)(1) (2006) (disallowing a deduction for any "illegal bribe or
kickback paid directly or indirectly to a government official or employee").
50. 26 U.S.C. § 72(t)(1) (2006) (imposing a 10% additional tax as a penalty on early
withdrawals from a qualified retirement plan or from an IRA unless certain requirements are
met).
51.
Since 2002, 47 states, DC, and several U.S. territories have increased their
cigarette tax rates more than 105 times ... Currently, 30 states, DC, Puerto
Rico, the Northern Marianas, and Guam have cigarette tax rates of $1.00 per
pack or higher; 14 states, DC, and Guam have cigarette tax rates of $2.00 per
pack or higher; five states and Guam have cigarette tax rates of $3.00 per pack
or higher; and one state (NY) has a cigarette tax rate more than $4.00 per pack.
Ann Boonn, State CigaretteExcise Tax Rates & Rankings, CAMPAIGN FOR TOBACCO-FREE KiDS
(July 6, 2012), http://www.tobaccofreekids.org/research/factsheets/pdf/0097.pdf. The federal
excise tax on cigarettes and cigars is $50.33 per thousand. Pipe tobacco is subject to a federal
excise of $2.831 per pound. Tax Rates are listed at the U.S. Department of Treasury's Alcohol
and Tobacco Tax Trade Bureau website, http://www.ttb.gov/tax-audit/atftaxes.shtml.
52. The federal excise on distilled spirits is $13.50 per proof galloon, wine is taxed at
$1.07 per gallon, and beer is taxed at $18 per barrel. As of January 2010, Alaska imposed the
highest state excise rate on distilled spirits-$12.80 per gallon. Alcohol Taxes, TAx
FOUNDATION, http://taxfoundation.org/tax-topics/alcohol-taxes (last visited Aug. 24, 2012).
53. The federal excise on ammunition is I I%. See Alcohol and Tobacco Trade Bureau
Tax Listings, availableat http://www.ttb.gov/.
54. The federal excise on indoor tanning is 10%. 26 U.S.C.A. § 5000B.
55. A recent WHO fact sheet on obesity indicates that in 2008, more than 1.4 billion
adults were overweight (500 million of whom were obese) and in 2010 more than 40 million
children under age five were overweight. World Health Organization, Obesity and Overweight,
Fact Sheet No. 311 (May 2012), available at http://www.who.int/mediacentre/factsheets/fs311/
en/ (last visited Aug. 24, 2012).
56. Adriana Badilas, Food Taxes: A PalatableSolution to the Obesity Epidemic, 23 PAC.
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Brownell in 1994, initially met with little support but began to gain
traction when, in 2003, the World Health Organization proposed that
countries adopt food taxes to help encourage people to choose healthy
food over their less costly unhealthy choices. 7 The most recent food
taxes that have been the cause of controversy are those involving soda;
states such as Arkansas, 58
Tennessee, and West Virginia already have
soda excise taxes in place.
C. JudicialInterpretationof the Taxing Power
Having illustrated in Part I.B.2 that the tax laws have been used to
shape taxpayer behavior, it can be concluded that "[a]s has long been
recognized Congress uses the taxing power, like the spending power, to
regulate." 54 Judicial reaction to this use of the taxing power has been
mixed. Early case history is replete with contradictory conclusions on
the constitutionality of using the tax law as a driver of social and/or
economic policy. 60 An early case adjudicating the reach of the taxing
power was McCray v. United States,6 1 a case in which Congress
imposed a higher rate of tax on the sale of oleomargarine colored
yellow to give it the appearance of butter than it imposed on uncolored
oleomargarine. Despite the fact that the purpose of the distinction was
to discourage the manufacture of oleomargarine, the Court found the tax
to be constitutional. The McCray Court's approach reflects the broad
reach of congressional power:
[T]he judiciary is without authority to avoid an act of Congress
exerting taxing power, even in a case where, to the judicial mind,
it seems that Congress had, in putting such power in motion,
abused its lawful authority by levying a tax which was unwise or
oppressive, or the result of enforcement of which might be to
indirectly affect subjects not within the powers delegated to
Congress; nor can the judiciary inquire into the motives or
purpose of Congress in a adopting a statute levying an excise tax
within its constitutional power.

MCGEORGE GLOBAL BUS. & DEV. L.J. 255, 257 (2011).

57.

Id.at 262-63.

58. Laura Hoffmann, The Fight Over Fizz: Soda Taxes as a Means of Curbing Childhood
Obesity, 5 PITT. J. ENVTL. PUB.HEALTH L. 123, 143 (2011) (citing Mark Bittmann, Soda: A Sin
We Sip Instead of Smoke?, N.Y. TIMES, Feb. 13, 2010, at WKI, available at http://www.ny

times.com/2010/02/14/weekinreview/14bittman.html).
59.
60.

Ruth Mason, Federalism and the Taxing Power, 99 CALIF. L. REv. 975, 977 (2011).
See generally id.at 977.

61.
62.

McCray v. United States, 195 U.S. 27 (1904).
Id.
at 63-64.
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Like McCray, other cases at the start of the twentieth century
supported Congress's ability to use power to tax as a regulatory tool,
64
and taxes were imposed to regulate items such as tobacco and drugs.
But, the broad reach of this taxing power seemingly came to halt in
1922 when the Supreme Court ruled in Bailey v. Drexel Furniture65 that
Congress could not use its taxing power to regulate the use of child
labor. At issue in this case was a federal excise tax imposed on
employers utilizing child labor in certain industries. Drexel Furniture, a
company in violation of this law, filed a lawsuit challenging the
constitutionality of the tax and seeking a refund of $6,000 in taxes it
paid for violating the law. The Court found the tax to be an
unconstitutional use of the taxing power of Congress in an area reserved
to the power of the states. In this case, which is more commonly
referred to as the Child Labor Tax case, Chief Justice Taft found the
excise to be a penalty and an overreach of congressional authority
stating:
Out of a proper respect for the acts of a coordinate branch of
Government, this court has gone far to sustain taxing acts as
such, even though there has been ground for suspecting from the
weight of the tax it was intended to destroy its subject. But, in the
act before us, the presumption of validity cannot prevail, because
the proof of the contrary is found on the very face of its
provisions. Grant the validity of this law, and all that Congress
would need to do, hereafter, in seeking to take over to its control
anyone of the great number of subjects of public interest,
jurisdiction of which the states have never parted with, which are
reserved to them by the Amendment, would be to enact a detailed
measure of complete regulation and enforce it by so-called tax
upon departures from it. To give such magic to the word "tax"
would be to break down all constitutional limitation of the
powers of Congress and completely wipe out the sovereignty of
the States.66
Soon after, in 1925, the Court again found that Congress
unconstitutionally exercised its taxing power in regulating the sale of

63. Felsenheld v. United States, 186 U.S. 126, 134 (1902) (upholding as "absolute"
congressional restrictions on packaging of tobacco products subject to excise tax.)
64. United States v. Doremus, 249 U.S. 86, 95 (1919) (upholding the ability of Congress
to regulate the sale of narcotics indirectly through the taxing power, despite the fact that the
power to regulate the sale of drugs is within the power of the state).
65. Bailey v. Drexel Furniture Co., 259 U.S. 20, 44 (1922).
66. Id. at 37-38.
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narcotics under the Harrison Narcotic Law. Finding that it was not the
job of Congress to exert direct control over medical practice within the
states, the Court, relying in part on its decision in Bailey Furniture v.
Drexel, found that "[i]ncidental regulation of such practice by Congress
through a taxing act cannot extend to matters plainly inappropriate and
68
unnecessary to reasonable enforcement of a revenue measure."
Limitations on the taxing power were upheld yet again in United States
v. Butler,69 when a processing tax on agricultural commodities imposed
under the Agriculture Adjustment Act as a means of redistributing funds
to farmers who agreed to reduce their acreage was held to be an
unconstitutional attempt to regulate agricultural production, an area
reserved to the states.7 The Court concluded, "Congress has no power
to enforce its commands on the farmer to the ends sought by the
Agriculture Adjustment Act. It must follow that it may not indirectly
accomplish 71
those ends by taxing and spending to purchase
compliance."
While the above line of cases seem to be in direct opposition to
Justice Roberts's reasoning in National Federation, it is important to
recognize that this judicial reasoning came to an end in the era of the
New Deal. By 1937, judicial restrictions on the taxing power faded into
the background as the Court reverted back to its holding in McCray. In
that year, the Court decided Steward Machine Company v. Davis." At
issue in the case was whether Congress has the constitutional authority
to impose a tax upon employers to provide unemployment benefits.
Finding the concern of widespread unemployment during the depression
era to be a concern regarding the general welfare, the Court found that
the tax imposed upon employers to provide unemployment benefits was
within Congress's constitutional authority. The Court's decision,
authored by Justice Cardozo, "set forth a strong nationalistic theory of
the taxing power which, in effect, held that Congress has full power to
tax and spend for the general welfare., 73 In that same year, in Sozinsky
v. United States, the Court sustained the authority of Congress to
impose a $200 annual tax on dealers in firearms, finding that:
Here the annual tax of $200 is productive of some revenue ....
We are not free to speculate as to the motives which moved
Congress to impose it, or as to the extent to which it may operate
67. Linder v. United States, 268 U.S. 5, 23 (1925).
68. Id. at 18.
69. United States v. Butler, 297 U.S. 1, 78 (1936).
70.

See id.

71. Id.at 74.
72. Steward Mach. Co. v. Davis, 301 U.S. 548, 548 (1937).
73.

MASON & BEANY, supranote 5, at 264.
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to restrict the activities taxed. As it is not attended by an
offensive regulation, and
since it operates as a tax, it is within the
74
national taxing power.
Later, in 1953, the Court in United States v. Kahriger,7 5 once again
upheld the broad taxing powers of Congress when it upheld the
Gambler's Occupational Tax Act, which imposed a tax on gambling
income. Rejecting the petitioner's argument that the tax imposed by
Congress was an attempt to penalize illegal intrastate gambling, thereby
infringing on the police power of the state, the Court ruled that "[u]nless
there are provisions extraneous to any tax need courts are without
authority to limit the exercise of the taxing power."q6
This overview of the leading cases and varied approaches to the
limits of the taxing power helps put into a broader context the recent
actions of the Court in National Federation v. Sebelius. The Court's
decision to permit Congress to assess a tax on a failure to maintain
health insurance in a manner prescribed in the PPACA is the latest in a
series of decisions since the New Deal era that expansively construes
the taxing power of the legislative branch. In arguing that the individual
mandate should be upheld under the taxing power, the Government
asked the Court to "read the mandate not as ordering individuals to buy
insurance but rather as imposing a tax on those who do not buy that
78
product."1 7 The Court found this to be a "fairly possible"
interpretation of the statute and upheld the tax, analogizing it to the
government's ability to tax certain behaviors such as buying gasoline or
earning income. Responding to concerns that the mandate will allow
Congress to impose taxes on taxpayers for not doing something, the
Court was quick to point out that "the Constitution does
not guarantee
79
that individuals may avoid taxation through inactivity."
II. THE INDIVIDUAL MANDATE

Given the Court's decision in National Federation, it appears that
there is virtually no limit to which Congress can use the Internal
Revenue laws as a vehicle for regulating behavior. Although the Court
has said that individuals cannot be compelled to purchase health
insurance, the Court also approved the imposition of a tax on those who
74.

Sozinsky v. United States, 300 U.S. 506, 514 (1937).

75.

United States v. Kahriger, 345 U.S. 22, 31 (1953).

76.
77.

Id.
Nat'l Fed'n of Indep. Bus., 132 S.Ct. at 2593.

78.

Id. at 2594.

79.

Id. at 2599.
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fail to do so.
Many have analogized the requirements put in place in the PPACA
to those enacted in Massachusetts in 2006. Failure to comply with the
individual mandate in Massachusetts results in the imposition of a
penalty administered through the state tax system. Part II outlines the
nature of the mandate both in Massachusetts and under the PPACA.
Using the Massachusetts experience as a reference point, this part also
considers whether the tax imposed by the PPACA is likely to be
successful in bringing about the PPACA goal of universal health
coverage.
A. The Massachusetts Experience
Massachusetts' landmark healthcare legislation, "Massachusetts
Health Care Reform Act of Chapter 58 of the Acts of 2006" (Act) was
enacted in April 2006, with the stated goal of making "quality,
affordable care available to nearly all Massachusetts residents by
expanding access to both private and public insurance coverage., 80 Data
available for the Massachusetts experience with the individual mandate
in the five years following its enactment suggests that this goal is being
met. In order to achieve near universal coverage, the law imposes an
individual mandate on Massachusetts residents over the age of 18 to
maintain health insurance unless they come within a statutory
exemption. Failure to do so results in a penalty assessment imposed
through the resident's personal income tax return. 81 The Massachusetts
Department of Revenue, through its Commissioner, was given the
primary responsibility of gathering health insurance information from
those taxpayers of the Commonwealth required to file personal income
tax returns. This information would include whether the taxpayer had
obtained the required health insurance and, for those taxpayers not in
compliance, determining whether the taxpayer could afford such
coverage based on the family income declared on the tax return and the
affordability schedule annually adopted by the Board of the
Commonwealth Health Insurance Connector Authority. 82 The
Department of Revenue was also tasked with designing a procedure for
Health Insurance Providers to submit health insurance information both
to the Department of Revenue and to the subscriber. 83 The Department
of Revenue also developed a procedure for taxpayers to comply with the

80.
ANALYSiS
81.
82.
83.

MASS. DEP'T OF REVENUE, INDVIDUAL MANDATE: 2008 PRELIMINARY DATA
1 (2009).
MASS. GEN. LAWSch. 111 §2(2012).
830 MASS. CODE REGS. 11 IM.2.1 § (3)(c) (2012).
Form MA 1099-HC was designed to accomplish this purpose.
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law.84 If a taxpayer does not have an obligation to file a personal
income tax return, the Department of Revenue does not have an
obligation to obtain, review, or penalize a Massachusetts resident for
failure to carry health85insurance or to report compliance or failure to
comply under the Act.
Taxpayers who fail to comply with the individual mandate are
subject to penalties administered through the tax system. In 2007, a
failure to comply with the mandate to purchase health insurance
resulted in a loss of the individual personal exemption 86 (a penalty of
$219 for an individual).
Since 2008, penalties have been assessed based on the percentage by
which the individual and/or family is above the federal poverty line.
Those individuals with incomes of less than 150% of the Federal
Poverty Level (FPL) are not subject to the penalty. Table 1-2
summarizes the penalties in place for 2012.87
Table 1-2: Massachusetts Penalties for Noncompliance in 2012
Individual
Income
Category
Penalty
Amount

150.1%
-200%
FPL
$20/mo
$240/yr

200.1250%
FPL
$39/mo
$4 68/yr

250.1%
-300%
FPL
$59/mo
$708/yr

Above
300% FPL
(Age 18-26)
$84/mo
$1008/yr

Above
300% FPL
(Age 27+)
$106/mo
$1272/yr

In addition to the exemption from the mandate for those with income
under 150% of the FPL, other categories of exemption also exist in
Massachusetts for: (1) those who receive a certificate from the Health
Connector verifying that no Connector health insurance plans were
affordable; (2) those who refuse to obtain coverage based on sincerely
held religious beliefs; and (3) those who experienced hardship 88 that
prevented them from purchasing insurance.
Recent surveys suggest that the individual mandate, supported by a
84. Taxpayers use Form MA 1099-HC, as an attachment to Form 1, to indicate
compliance with the mandate.
85. 830 MASS. CODE REGS. 11M.2.1 § (4)(a) (2012) states, "A resident who files or is
required to file a Massachusetts personal income tax return is required to indicate on the return
whether he or she had creditable coverage in force during the taxable year ... " Ergo a taxpayer
with no tax filing requirement has no obligation to report.
86.
87.

MASS. GEN. LAWS ch. 62, § 3B(b).
TIR 13-1: Individual MandatePenaltiesfor Tax Year 2013, MASS. DEP'T OF REVENUE

(Jan. 1, 2013), available at http://www.mass.gov/dor/businesses/help-and-resources/legallibrary/tirs/tirs-by-years/2012-releases/tir- 12-2.html (last visited Dec. 31, 2012).
88. Hardship includes things such as homelessness, natural disasters, and financial
responsibilities for the care of an elderly parent. See CMR I ll.M.2. 1, HEALTH INS. INDIV.
MANDATE, PERSONAL INCOME RETURN REQUIREMENTS (2008).
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penalty enforced through the tax system, is achieving its goal of near
universal coverage for Massachusetts residents. Massachusetts has "the
highest rate of coverage in the nation. Over 98% of residents had health
insurance coverage in 2010 . . Children (ages 0-18) saw the largest
coverage gains since 2009, allowing Massachusetts to remain the state
with the highest rate of insured children in the country." 89 With regard
to the filing requirement associated with the individual mandate, the
most recent data made available indicates that there is a high rate of
compliance in Massachusetts. 9" A total of 99% of residents met their
obligation to file a Schedule HC with their Income Tax Return reporting
their health insurance information. Of these filers, 92% were insured for
all of 2010, 4% were uninsured for all of the year, and 4% were
uninsured for part of the year. The overall compliance with the
individual mandate suggests that the mandate is achieving its object of
near universal coverage. Only 44,000 filers (representing 1% of filers)
were assessed a penalty in 2010. This represents a slight improvement
preceding year in which 48,000 filers were assessed a
from the
91
penalty.
Massachusetts health reform has been received favorably by the
state's residents. "Support for the Commonwealth's health care reform
law has grown ten percent over the past two years, with two-thirds of
the households stating that they support the law. Sixty-eight percent of
the households feel that the law has been a success." Part of the reason
been forced
for this could stem from the fact that
93 so few residents have
to pay a penalty under the mandate.
Whether this high compliance rate in Massachusetts bodes favorably
for the success of the individual mandate under the PPACA is uncertain.
89.

HEALTH

CONNECTOR,

REPORT

IMPLEMENTATION OF HEALTH CARE REFORM:

TO

THE

MASSACHUSETTS

FISCAL YEAR 2011

LEGISLATURE:

(2011), available at

https://www.mahealthconnector.org/portal/binary/com.epicentric.contentmanagement.servlet.Co
2 52
Works /C on
ntentDeliveryServlet/Health%252Care252ReformiHow%252Insurance%
nectorAnnualReport20l1.pdf (citing Div. OF HEALTH CARE FIN. AND POLICY, HEALTH
INSURANCE COVERAGE IN MASSACHUSETTS: RESULTS FROM THE

HEALTH INSURANCE SURVEYS

2008-2010

MASSACHUSETTS

(2010), available at http://www.mass.gov/eohhs/docs/dhcfp/

r/pubs/10/mhis-report- 12-2010.pdf).
90.

See MASS. HEALTH CONNECTOR AND DEP'T OF REVENUE, DATA ON THE INDIVIDUAL

MANDATE: TAx YEAR 2010 (2012), available at https://www.mahealthconnector.org/portalV
2
binary/com.epicentric.contentmanagement.servet.ContentDeiveryServet/Abut% OUs/News
OFinalReport.pdf.
1
%20and%2OUpdates/2012/Week%2OBeginning%2OJune%203iTaxYear2O
91. Id.
92. HEALTH CONNECTOR, supra note 89 (citing HARVARD SCHOOL OF PUBLIC
HEALTH/BOSTON GLOBE, MASSACHUSETTS HEALTH LAW REFORM 2011 (2011), available at

http://www.hsph.harvard.edu/news/ press-releases/files/blendon -topline_6.6.11 .pdf.
93. In Massachusetts, Individual Health Insurance Mandate Sparks Little Outcry,
EVANSVILLE COURIER & PRESS, June 6, 2012, available at http://www.courierpress.com/news/

2012/jun/06/massachusetts-individual-health-insurance-mandate/ (last visited Aug. 24, 2012).
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One reason for this is that prior to the adoption of healthcare reform in
2006,
Massachusetts had one of the lowest rates of uninsured
population in the U.S.... [The] Massachusetts plan only needed
to insure a relatively small number of individuals who were
already not insured. On the national level, with over forty-six
million Americans still94 uninsured, the logistics and costs...
would be very different.
Massachusetts was also seemingly well prepared for the
administrative burdens and coordination that would be required to
successfully enforce the mandate. "Stakeholders came together for
conversations, and the legislature overhauled its committee structure
and added staff. Political leaders started to develop proposals and
immerse' 95themselves in both the theoretical and operational details of
reform.

B. The FederalMandate
The PPACA, as interpreted by the Supreme Court, does not impose a
mandate to buy health insurance. Rather, it subjects all taxpayers to a
new health insurance tax beginning in 2014 which can be satisfied
either by obtaining qualified health insurance or paying the tax. Table 13 illustrates the calculation of the tax.

94. Lin Lin, All is Well in Massachusetts? Diagnosingthe Effects of the 2006 Employer
Mandate on Health Care Reform Efforts, 25 J. CONTEMp. HEALTH L. & POL'Y 406,434 (2009).

95. National Academy of Public Administration and National Academy of Social
Insurance, Administrative Solutions in Health Reform: Report of the Study Panel on
Administrative Issues in Expanding Access to Health Care (July, 2009) (citing Irene M.
Wielawski, Forging Consensus: The Path to Health Reform in Massachusetts, Boston: Blue

Cross and Blue Shield Foundation of Massachusetts (2007)).
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Table 1-3: Calculation of the Health Insurance Tax
The Tax Imposed will be the lesser ofA or B:
A. Sum of the Monthly Amount:
a. Monthly Premium Amount is 1/12 of the Greater of:
i. Flat dollar amount made up of applicable dollar amounts
under I.R.C. § 5000A(c)(3) or 300% of the applicable dollar amount
for the period.
Or
ii. Percentage of Income equal to the Taxpayer's household
that exceeds the stated gross income in I.R.C. § 6012(a)(1) for the
year multiplied by the applicable percentage.
B. An amount equal to the national average premium for qualified
health plans at the Bronze level of coverage for the taxpayer's family
size.
Because the government does not have the constitutional authority to
compel an individual to purchase an insurance product that he or she
may not want, one of the questions to consider is whether the tax as
currently designed is adequate to motivate those individuals who would
otherwise not purchase insurance to do so. According to Justice
Roberts, "for most Americans the amount due [for failure to purchase
insurance] will be far less than the price of insurance, and, by statute, it
can never be more." 96 In addition, the PPACA has also built in a
number of exemptions from the tax such as those for prisoners, those
undocumented
with religious objections, members of Indian tribes,
98
97 and those who cannot afford coverage.
individuals,
It is not the role of the I.R.S. to determine whether an individual
qualifies for an exemption. Rather, the PPACA directs the Secretary of
Health and Human Services to prescribe what information would be

96. Nat'l Fed'n of indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2595 (2012).
97. 26 U.S.C. § 5000A(d)(3) (2012) provides that the "applicable individual" under the
Section shall not apply to individuals not lawfully present (not a citizen or national of the United
States or an alien lawfully present in the United States).
98. For those whom cost of coverage exceeds 8% of household income. 26 U.S.C. §
5000(e)(5) (2012).
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necessary when seeking a hardship exemption 99 and to exempt such
individuals who meet the prescribed hardship.' 00 The I.R.S.'s role is one
of information gathering from taxpayers on their compliance with the
Act, determination (in conjunction with the Secretary of Health and
Human Services) of "minimum essential coverage," preliminary review
of the tax return for compliance with the Act, and, for all tax returns not
indicating compliance, analysis of the return for imposition of the tax
based on the application of mathematical determinations of
"affordability." Once the determination is made that a tax should be
imposed, by the taxpayer or the I.R.S., the I.R.S.'s role becomes one of
assessment and collection of the tax determined through the reporting
process.
Soon after the passage of the PPACA, the National Taxpayer
Advocate, Nina Olson, expressed concerns about the ability of the I.R.S.
to adequately implement enforcement of the individual mandate. One
area of concern, for example, is how the hardship exemption will be
determined administratively.
The hardship exemption, for which there are no guidelines at this
point, will also create difficulties for the IRS. It appears the
exchanges will make the determination, but taxpayers will
contact the IRS when they face a penalty and are looking for an
exemption .... In most instances the IRS is being asked to be the
collection face of this provision, but not the decision maker. This
puts the IRS, and its employees, in the awkward position of
collecting a penalty and potentiallI unable to work with
taxpayers who claim they don't owe it.
More recently, Ms. Olson acknowledged that the I.R.S. has made
significant progress toward implementation of the PPACA, but
expressed disappointment that the I.R.S.'s internal and inter-agency
planning for public communication of the PPACA requirements is
proceeding too slowly in light of upcoming implementation target
dates. 10 2 She also reiterated her concern about the coordination of inter03
agency responsibilities with regard to the individual mandate. 1
99. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1411(b)(5), 124
Stat. 119 (2010).
100. 26 U.S.C. § 5000A(e)(5) (2012).
101. THE NATIONAL TAXPAYER ADVOCATE 2010 ANNUAL REPORT TO CONGRESS: VOLUME
2 (Dec. 31, 2010).
102. IRS: Enforcing Obamacare's New Rules and Taxes Before the Committee on
Oversight and Government Reform, 112th Cong., 3-6, 9 (2012) (written statement of Nina
Olsen, National Taxpayer Advocate), available at http://www.irs.gov/pub/irs-utVtestimony_
house oversight_aca_080212.pdf.
103. Id. at 10-11.
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III. ENFORCING THE FEDERAL MANDATE
The PPACA designates the I.R.S. as the federal agency responsible
for collecting the taxes related to the failure to maintain the minimum
essential coverage for those taxpayers who do not meet the minimum
essential coverage requirements and who do not qualify for an
exemption. This "tax cost" varies based on family size, income levels,
and the amount of time in the calendar year that the taxpayer fails to
maintain the requisite health insurance. The PPACA, through the
enactment of Section 5000A in the Internal Revenue Code, provides the
I.R.S. with the authority to assess and collect this tax.
Although granted the full authority to assess the tax, interestingly,
the I.R.S. was not granted the full use of its standard collection tools
(i.e., levies, liens, criminal sanctions). Therefore, what remains
uncertain is the extent to which the I.R.S. truly has the ability to collect
the healthcare tax. Does the I.R.S. have a collection duty, or does it
simply have an administrative duty to assess the tax but not enforce the
collection of the tax? One commonly utilized tax collection procedure is
the ability of the I.R.S. to offset a taxpayer's refund by the amount of
tax owed. 10 4 The I.R.S. retains this ability under the PPACA. What the
I.R.S. lacks under the PPACA is the ability to force a taxpayer who
does not have a refund to pay the tax. The I.R.S., therefore, lacks full
collection ability, resulting in a true dilemma in enforcing the PPACA.
How will the I.R.S. impose the tax for noncompliance on taxpayers
without a refund? Do the limitations on its ability to do so call into
question the revenue raising ability of the PPACA? To answer these
questions, it is important to first understand the tax collection process.
A. How Does Collection Work?
Newly enacted Section 5000A(g)(1) of the Internal Revenue Code
imposes the penalty for failure to comply with the individual mandate
by stating that "the penalty provided by this section shall be paid upon
notice and demand by the Secretary." Subject to certain exceptions, the
penalty is to be assessed and collected in the same way as assessable
in
penalties. Assessable penalties generally are calculated and collected
05
the same manner as other taxes as stated in 26 U.S.C. § 667 1(a).
Under the self-reporting tax system, a taxpayer initiates the tax
collection process by first filing an income tax return declaring income
104. 26 U.S.C. § 6402(a), (c), (d), and (e) require taxpayer's overpayment to be applied to
any outstanding federal tax, non-tax child support, federal agency non-tax debt, or state income
tax obligation prior to crediting the overpayment to a future tax or making a refund. 26 U.S.C. §
6402 (2012).
105. 26 U.S.C. § 5000A(g) (2012).
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and allowable deductions. After that filing, the I.R.S. reviews the
accuracy of the return. If the I.R.S. is not in agreement with the
taxpayer's reported information, the I.R.S. will propose corrections or
assess additional tax.
1. I.R.S. Administrative Review Tools
The I.R.S. has many review tools that it applies to ascertain the
accuracy of the taxpayer's calculations. The tools range from
conducting formal examinations ("audits") of the taxpayer's return to
requests for additional information or support regarding income, sales,
or deductions. The audits can range from the simple correspondence
audit' 0 6 to a formal office audit. 10 7 In the extreme, the taxpayer may be

subject to a "compliance audit." As part of this audit process, the
taxpayer must provide support for each item of income or deduction on
the income tax return.
It would appear that the correspondence audit will be the initial point
of checking compliance under the PPACA. Under the PPACA, all
employers/health insurance providers are required to provide a form,
possibly in the Form 1099 series, annually to the 10taxpayer
and the I.R.S.
8
containing healthcare information or compliance.
Many of the I.R.S. correspondence audits are triggered through the
matching program, in which the I.R.S. computers match the data
provided by the taxpayer in the tax return filing against supporting data
received from third parties (i.e., banks, insurance companies,
employers, and mutual fund companies). If the matching program,
based on the taxpayer Social Security number, determines that an item
of income is not reported in the taxpayer's income tax return, a
correspondence audit is triggered. The I.R.S. will forward a report
showing category by category the differences between the I.R.S. records
and the taxpayer's tax return and requesting explanations for those
differences. In addition, the I.R.S. will propose an increase to the total
tax and net tax due based on the recognition of the additional income.
With the supplying of the healthcare information to the I.R.S. through
an annual form submission, the matching program would be the ideal
106. In the correspondence audit, the taxpayer is asked to submit, by mail, additional
information to support the entries on the income tax return or to supply information that is
deemed missing from the income tax return. See Joni Larson, What You Should Know If Your
Client is Audited by the IRS, 21 MONT. LAW 11, 11 (June 1996).

107. In this audit, the taxpayer is asked to meet with an I.R.S. agent-with the taxpayer
providing all of the supporting data for the identified portions of the income tax return. The
required information is detailed in the Audit Letter sent to the taxpayer.
108. The form and information may be similar to Form MA 1099-HC currently in use in
Massachusetts.
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first tool for determining compliance with the PPACA.' 09
Upon receipt of the report from the I.R.S., the taxpayer is given an
opportunity to review the proposed changes in tax, and the detailed
information of the income reported by third parties that the matching
program has identified which were not included on the income tax
return. The taxpayer is required to either agree or disagree with all or
any part of the proposed changes. If the taxpayer agrees with the
changes, the additional taxes are assessed and a bill is forwarded to the
taxpayer. If the taxpayer does not agree with the changes or the
additional assessed tax, the taxpayer must challenge the proposed
changes in writing. The written challenge will be accompanied by the
taxpayer's explanation and any relevant documentation demonstrating
why the I.R.S.'s assessment is incorrect. If the taxpayer's explanation
and documentation do not satisfy the I.R.S., then the I.R.S. will deny the
challenge and inform the taxpayer of their appeal rights. The taxpayer
will receive a "30 day letter" with the ability to appeal the I.R.S.
decision to the Appeals Division or the U.S. Tax Court.
If the taxpayer's challenge is unsuccessful or the taxpayer fails to
respond to the request, the taxpayer will then be given a Statutory
Notice of Deficiency (the "90 day letter"), which provides a final
opportunity to resolve the issue through appeal to the U.S. Tax Court. If
the taxpayer does not further appeal by filing a petition with the U.S.
Tax Court within the 90 day appeal period, the proposed I.R.S. tax
additions will be assessed and a bill forwarded to the taxpayer.
2. The Collection Process
The most commonly utilized tools in the I.R.S. collection process are
the lien, the levy, and the offset. As will be explained more fully in Part
B, the PPACA does not expand or add any new collection methods for
the new healthcare tax. In fact, the PPACA curtails the ability of the
I.R.S. to make full use of its collection abilities.
The normal collection process for unpaid assessments commences
with the Notice and Demandfor Payment. This Demandfor Payment
requires the taxpayer to pay the balance due, along with any interest and
penalties on the unpaid balance. Failure to make such payment within
ten days results in the automatic imposition of a federal tax lien.' 1l0 This
lien is referred to as a silent lien because1 it arises automatically and has
no notice requirements under the Code. '
109.

Charles J. Craven, If IRS Wants More Tax: Deficiency Processes & Options, IRS
INFORMATION,
http://irscollectioninfo.irscollectionlaw.com/irs-wants-more-taxdeficiency-processes-options/ (last visited Aug. 24, 2012).
110. 26U.S.C.§6321(2012).
111. Id.
COLLECTION

20121

THE ROBERTS COURT: USING THE TAXING POWER TO SHAPE INDIVIDUAL BEHAVIOR

367

As part of the normal collection process, a taxpayer will receive
multiple requests for payment along with notification that a failure to
comply may result in the public filing of a Notice of Federal Tax Lien.
The right of the I.R.S. to publicly file notice of the lien is in addition to
the automatic silent lien. This filing puts others on notice that the I.R.S.
has a superior claim to the taxpayer's assets over subsequent creditors.
By becoming part of the public record, the taxpayer's credit rating or
ability to borrow to pay the assessed tax may be compromised. The
taxpayer has the right to a hearing to appeal the lien, but this hearing
comes after the lien is filed. In those instances where the I.R.S. opts not
to file a notice of its lien, it is still possible for the I.R.S. to establish a
stake in the proceeds stemming from the sale of the taxpayer's property
should the I.R.S. be aware that the property is being sold.' 12
Once the lien is in place, the next step in the collection process is the
levy which can be used to attach the taxpayer's property. If the taxpayer
has an outstanding tax deficiency, the I.R.S. has the ability to issue a
levy on the taxpayer's real and personal property. 1" 3 The levy may be
issued at any time after the thiry-day period required for providing the
Final Notice of Intent to Levy and providing the taxpayer with a Notice
of Your Right to Appeal. 1 4 The I.R.S. must also send the taxpayer the
Notice of the Right to a Collection Due Process Hearing at least thirty
to
days before any levy is issued." 5 With the levy, the I.R.S. is able 116
full,
in
paid
has
taxpayer
the
until
wages
taxpayer's
the
garnish
withdraw funds (existing on the date that the levy is delivered and not
subsequent deposits by the taxpayer or third parties1 7) from bank
accounts, 18 or even sell property belonging to the taxpayer, after
providing public notice of the sale and informing the taxpayer of the
minimum asking price. 119
Table 1-4 illustrates the I.R.S. use of the lien and the levy in
collection enforcement.

112.
(1966).

Kovacs v. United States, 355 F.2d 349 (9th Cir. 1966), cert. denied, 384 U.S. 941

113.

26 U.S.C. §§ 6330-6331 (2012). See also Glass City Bank v. United States, 326 U.S.

265 (1945); Aquilino v. United States, 363 U.S. 509 (1960).
114. 26 U.S.C. §§ 6330-6331 (2012).
115. Id. Should the I.R.S. fail to provide the notices, the taxpayer has support for a claim
for return of the levied and sold property under Id. §§ 6343(b) & (d).
116. Id.§6331(e).
117. Id. § 633 1(b); IRM 5.11.4.3 (Sept. 14, 2010).
118. Levy is accomplished by serving of a written notice. Treas. Reg. § 301.6331-1(a)
(2012).

119.

For a concise discussion of the process see Charles J. Craven, FederalTax Collection

Rules and Procedures, https://irscollectionlaw.com/public-html/Plainlanguagelibrary/hards
hipihardship000l .html (last visited Aug. 24, 2012).
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Table 1-4: I.R.S. Collection Enforcement
Fiscal Year
2008
2009
2010
2011

Levies
2,631,038
3,478,181
3,606,818
3,748,888

[Vol. 23

20

Liens
768,168
965,618
1,096,376
1,042,230

Another common method of collection used by the I.R.S. is the
ability to offset a taxpayer's refund for any amounts due and owing to
the I.R.S. or other authorized federal agency.' 2' The I.R.S. may credit
the amount of refund payment against any existing federal tax liability
of the taxpayer. Of course any remaining overpayment must be paid to
the taxpayer.
B. The Administrative Processand the PPACA
In the assessment of the tax for failure to maintain minimum
essential coverage under the PPACA and I.R.C. § 5000A, the taxpayer
that lacks essential coverage at any point during the year is required to
determine and pay a tax for this failure on their annual income tax
return. 22 The taxpayer has both a self-reporting and a payment
obligation. If the taxpayer fails to meet either of those requirements, the
I.R.S. has the ability to both assess and collect the tax.
Under Section 5000A, any entity which provides the minimum
essential healthcare coverage during the tax year is required to provide a
form to the taxpayer and the I.R.S. annually. Therefore, the I.R.S.'s
matching program should be able to determine if the taxpayer has failed
to maintain adequate minimum coverage. 23 Unfortunately, the
120. Transactional Records Access Clearinghouse, Syracuse University, available at
http://trac.syr.edu/tracirs/trends/current/collenf.html. While the I.R.S. has increasingly utilized
these tools, the I.R.S. announced in February 2011 that in recognition of the financial hardships
caused by the economic recession, the dollar threshold at which liens will be imposed will be
increased in order to lower the number of liens. See Michael Cohen, IRS Increases Collection
Efforts, Accountingtoday.com (Aug. 31, 2011), available at http://www.accountingtoday.com/
news/IRS-Increases-Collection-Efforts-59799-1.html. For an analysis of the impact of tax liens
see, NATIONAL TAXPAYER ADVOCATE, 2011 ANNUAL REPORT TO CONGRESS: Estimating the
Impact of Liens on Taxpayer Compliance, Behavior, and Income. (Dec. 31, 2011).

121. Kelly Phillips Erb, Taxes from A-Z: R Is for Refund, FORBES RIGHT Now, Mar. 22,
2012, availableat http://www.forbes.com/sites/kellyphillipserb/2012/03/22/taxes-from-a-to-z-ris-for-refund/ (giving reasons for reduced tax refunds). See also 26 U.S.C. § 6402(a), (c), (d)
and (e), which require a taxpayer's overpayment to be applied to any outstanding federal tax,
non-tax child support, federal agency non-tax debt, or state income tax obligation prior to
crediting the overpayment to a future tax or making a refund.
122. 26 U.S.C. § 5000A(b) (2012).
123. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 1502, 124 Stat.
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matching program tends to lag behind the refund process, especially
since the introduction of electronic filing. "[T]here is a lag of
approximately 10 to 18 months between the filing of a return and the
IRS's issuing a letter proposing adjustments to the return based on the
matching program."Z4 In many cases, the taxpayer may have received
its refund prior to the matching program determining that the taxpayer
should be assessed the tax for failure to maintain essential coverage, and
therefore the refund offset may not collect the assessed tax. Janet
Holtzblatt, of the Congressional Budget Office, has expressed concern
regarding the challenges of implementing healthcare reform through the
tax system, acknowledging that the ability of the I.R.S. to process
information and enforce a mandate may be somewhat limited by the
current annual accounting system used to measure income and tax

liabilities. 125

Although people and businesses may pay income and payroll
taxes throughout the year, their accounts are not settled until the
beginning of the following year when they file annual returns...
IRS resources are allocated on the basis of assumptions regarding
the timing and processing of tax returns and other documents
during the year.
The data collection and matching required by healthcare reform
would put added stressors on the collection system.
On the collection side, Section 5000A(g)(2) limits the I.R.S.'s ability
to employ its usual collection procedure. While the I.R.S. may contact
the taxpayer with regard to the deficiency and may utilize the silent lien
to collect the tax, Section 5000A specifically prohibits the I.R.S. from
filing a Notice of Federal Tax Lien with respect to property of the
taxpayer. 1 27 Section 5000A also removes the "teeth" of collection by
prohibiting the I.R.S. from levying any property in an effort to collect
the assessed tax.12 8 In addition, Section 5000A removes the ultimate
119, 250-52 (2010).

124. Memorandum from Carol Petit & Edward Liu, Legis. Att'ys, to Tom Coburn, U.S.
Sen. (Apr. 30, 2010), available at http://www.cobum.senate.gov/public/index.cfm?qa=Files.
Serve&File id=2ec 1el 80-afbf-4a48-bal2-8dea812ac3Oa.
125.

HENRY J. AARON & LEONARD BURMAN, USING TAXES TO REFORM HEALTH

INSURANCE, PITFALLS AND PROMISES

126.

181 (2008).

Id.

127. 26 U.S.C. § 5000A(g)(2)(B)(i) (2012). See also NATIONAL TAXPAYER ADVOCATE,
2009 ANNUAL REPORT TO CONGRESS, I.R.S. Pub. No. 2104, at 17 (2009) states that a notice of

federal tax lien "can be an effective tool in tax collection." In addition, such notice establishes
the I.R.S.'s priority over other interest, liens or judgments. Id. at 48, 52.
128. 26 U.S.C. § 5000A(g)(2) (2012). See Jordan M. Barry & Bryan T. Camp, Is the
Individual Mandate Really Mandatory?, 135 TAX NOTES 1633, 1638 n.64 (2012) for a
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threat for serial non-complying taxpayers prohibiting the I.R.S. from
29
using criminal prosecution or penalty for failure to pay the penalty.'
Because Section 5000A does not place any restrictions on the
I.R.S.'s use of the refund offset, this is likely to prove to be an
important tool in enforcement of the PPACA. This offset could
potentially reach a significant number of returns filed. Filing statistics
indicate that the total number of tax returns having refunds has held
steady for the period 2010 through June 8, 2012 in the 75% to 77%
range for all tax returns filed. The average taxpayer refund has dropped
from $3,003 for tax returns filed in 2009, to $2,913, and most recently
to $2,707.130 If the healthcare tax exceeds the refund the tax may go
uncollected. In addition, the amount of withholding is the prerogative of
the taxpayer. Therefore it is possible for a taxpayer who is not
compliant with the PPACA to alter the amount of tax withholding to
avoid a refund situation at year end.
Taxpayers who fail to maintain the essential coverage, in addition to
owing tax for that failure, will also be responsible to pay interest under
Section 6601(a),(e)(2),131 and penalties under Section 6651 (a)(3)1 32 that
accrue on this failure to pay. In addition, the I.R.S. has the ability to

discussion of the possibility of reading section 5000A is such as way to permit the I.R.S. to levy
against a taxpayer's "rights to property" while disallowing levies against the taxpayer's
property. Barry and Camp conclude that such a position is an unlikely one, but recommend a
technical correction to the statute to clarify this result.
129. 26 U.S.C. § 5000A(g)(1) (2012).
130. I.R.S., Filing Season Statistics - Dec. 31, 2011, http://www.irs.gov/uac/FilingSeason-Statistics----Dec.-31,-2001 (last updated Aug. 4, 2012); see also I.R.S., Filing Season
Statisticsfor Week Ending June 8, 2012, http://www.irs.gov/uac/Filing-Season-Statistics-forWeek-Ending-June-8,-2012 (last updated Aug. 2, 2012).
131. 26 U.S.C. § 6601(a) provides that if any amount of tax is not paid on or before the
due date, interest on such amount at the underpayment rate established under § 6621 shall be
paid for the period from the due date to the date paid. 26 U.S.C. § 6601(e)(2) further states that
interest on penalties, additional amounts, or additions to the tax shall be imposed in respect of
any assessable penalty, additional amount, or addition to the tax if such assessable penalty,
additional amount, or addition to the tax is not paid within 21 calendar days from the date of
notice and demand.
132. 26 U.S.C. § 665 1(a)(3) provides that a failure to pay any amount in respect of any tax
required to be shown on a return within 21 calendar days from the date of notice and demand,
unless it is shown that such failure is due to reasonable cause and not due to willful neglect,
shall cause to be added to the amount of tax stated in such notice and demand 0.5 percent of the
amount of such tax if the failure is for not more than one month, with an additional 0.5% for
each additional month or fraction thereof during which such failure continues, not exceeding
25% in the aggregate. An interesting aspect of this penalty under 6651 is that a failure to pay
this penalty can be considered a criminal act under 26 U.S.C. § 7203. Whether criminal action
will be utilized for failing to pay the civil penalty imposed for failure to pay the healthcare tax
penalty is an open issue. See Steven J. Willis & Nakku Chung, No HealthcarePenalty? No
Problem: No Due Process, 38 AM. J.L. & MED. 516, 530-32 (2012).
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offset 133 any assessment against future refunds or subsequent
adjustments.134 Whether the mandate creates a tax liability or federal
35
agency penalty, the refund offset collects the amount due.'
Furthermore, the I.R.S. can present a claim and collect the original
penalty amount, plus accrued interest and penalties should the I.R.S.
become aware of the taxpayer selling any property.
CONCLUSION

In National Federation of Independent Businesses v. Sebelius,
Justice Roberts relies on the taxing power to uphold a federal tax on
those who opt not to be insured under an acceptable health plan as
defined by the PPACA. This decision is not an indefensible application
of the taxing power, but rather just one more use of the congressional
taxing power to regulate and shape individual behavior. Whether the
imposition of such a tax will bring about the desired goal of nearuniversal healthcare coverage remains to be seen. While the
Massachusetts experience with similar healthcare requirements bodes
well for the effectiveness of an individual mandate, at the federal level a
variety of administrative and statutory hurdles call into question
whether the I.R.S. will be able to effectively administer this tax.
The I.R.S. normally has the ability to assess a tax and, if it is not
paid, to implement collection activities which can include sanctions and
ultimately criminal prosecution. But Congress has curtailed the use of
these tax collection tactics by the I.R.S. by exempting Section 5000A
from the I.R.S.'s standard collection processes. In fact, Congress
specifically removed from the I.R.S. collection arsenal the ability to
criminally sanction, to levy, or to file a lien in the collection of the tax
imposed by the PPACA. So how will the I.R.S. induce taxpayers, who
have not met the individual mandate, to pay the tax imposed by the act?
Without adequate enforcement procedures, it remains to be seen
whether the taxing power that has been upheld by the Roberts Court
will be able to influence those who would not otherwise purchase health
133. A debt is eligible for refund offset when it cannot be collected pursuant to 26 U.S.C.
§ 5514(a)(1) (salary offset), is ineligible for administrative offset under 31 U.S.C. § 3716(a)
based on 26 U.S.C. § 3716(c)(2) or cannot be collected by administrative offset under 26 U.S.C.
§ 3716(a) from amounts payable by the Department of Justice. A non-judgment debt is eligible
for offset if the Department's or referring agency's right of action accrued more than 3 months
and less than 10 years before offset is made. 28 C.F.R. Subpart C.
134. Per 26 U.S.C. § 6402 and 31 U.S.C. § 3720A, refund offset is required before any
overpayments are applied to future tax or refunded to the taxpayer.
135. Per 26 U.S.C. § 6402, refund offset is required for federal tax (tax) and federal
agency non-tax debt (penalty). See also 29 C.F.R. pt. 20 Subpt. E (2012), available at
http://law.justia.com/cfr/title29/29-1.1.1.1.18.5.html.
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